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IX THE 

Mntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA! 


No. 6403. 


Crosley Radio Corporation 


vs. 


Federal Communications Commission 


NOTICE OF APPEAL AND STATEMENT 0F 
REASONS THEREFOR 


Now comes the Crosley Radio Corporation, an Ohio 
corporation, and hereby gives notice of its appeal 
from a decision of the Federal Communications Com¬ 
mission rendered January 25, 1935, and effective 
January 26, 1935, refusing, without notice or hearing, 
appellant’s application for renewal of its license, No. 
B2-SA-2. 

In support of its appeal, appellant assigns the! 
sons hereinafter set forth. 


rea- 


REASONS FOR APPEAL 

Preliminary Statement 

The word “Commission” in this Statement refers 
to the Federal Radio Commission, if the date involved 
is prior to July 11, 1934, and to the Federal Com¬ 
munications Commission, if the date is subsequent to 
July 11, 1934. 

The license sought to be renewed is, in fact, a sup¬ 
plementary license authorizing appellant to operate 
its broadcast station, AYLW, at Cincinnati, Ohio, with 
a total power of 500 kilowatts for the period August 
1, 1934, to February 1, 1935. It is supplementary to 
another license (hereinafter called the princ’pal 
license) authorizing appellant to operate WLW with 
a power of 50 kilowatts on the clear channel 700 kc., 
unlimited time, for the same period. The principal 

license was recentiv renewed bv the Commission for 

* • 

the period February 1, 1935 to August 1, 1935. 

The decision complained of, rendered Januarv ‘25, 
1935, and announced at the office of the Commission in 
Washington on January 26, 1935, refused appellant’s 
application for renewal of the supplementary license 
with respect to the use of the additional power during 
night-time hours, i. o., after sunset at Cincinnati, Ohio. 
The effect of the decision, therefore, is to permit 
WLW to operate with 500 kilowatts during day-time 
hours, but to limit its power to 50 kilowatts during 
night-time hours, for the renewal period beginning 
February 1, 1935. 

The supplementary license was, in fact, a renewal 
of a previous license of the same character, originally 
issued by the Commission on April 17, 1934. The 
original supplementary license was, however, pre- 


o 

o 


ceded by a number of special authorizations granted 
to appellant by the Commission during the! period 
December 29, 1933 to April 17, 1934, authorizing ap¬ 
pellant to operate WLW with a total of 500 kilowatts 
for particular hours on particular days and periods 
of da vs, at first in the daytime and gradually extend- 
ing the hours until appellant was operating j WLW 
daily with 500 kilowatts during March and j April, 
1934, during the entire broadcast day from 6:30 a. m. 
to 1:00 a. m. Operation under these limited authori¬ 
zations having indicated that no interference was 
being caused, and there being no complaint of inter¬ 
ference either from the Canadian Government (Jr anv- 
one else, the Commission on April 17, 1934, pursuant 
to application therefor by appellant, granted the 
original supplementary license and, on July 31^ 1934, 
pursuant to appellant’s application for renewal (ex¬ 
tension) thereof, renewed (extended) it for the beriod 
expiring February 1, 1935. 

Appellant’s broadcast station WLW has b^en in 
continuous licensed operation since early in 192)2 and, 
prior to its use of 500 kilowatts, had continuously 
been licensed to use 50 kilowatts since November 10, 
3928. The additional apparatus necessary for the use 
of the higher power was installed pursuant to <ji con¬ 
struction permit duly granted to appellant bjy the 
Commission on June 7, 1932, followed by various 
modifications and extensions of time for completion. 
Prior to shortly after December 13, 1934, the Cofnmis- 
sion did not advise appellant of any complaint or 
apprehension of interference on the part o|* the 
Canadian Government, and in particular dicj not 
advise appellant of a certain note from the Canadian 
Legation in Washington forwarded by the Depart- 
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ment of State to the Commission on July 14, 193*2, 
nor of the Commission's reply thereto, referred to in 
the Commission’s decision. In reliance upon the sev¬ 
eral authorizations granted to it by the Commission, 
appellant has expended in excess of $450,000 in the 
purchase, manufacture and installation of the appar¬ 
atus necessary to the increase of power of its broad¬ 
cast station WTAY from 50 kilowatts to 500 kilowatts. 

Physically, appellant does not operate two stations, 
one with power of 50 kilowatts and one with power of 
500 kilowatts. Only one radio transmitting apparatus 
is involved, the power of which is changed by minoi 
adjustments connecting and disconnecting a 500 kilo¬ 
watt amplifier and changing the audio input, and re¬ 
quiring only a few seconds to make. Appellant does, 
however, have two call letters with respect to this 
apparatus, WLAY and 5Y8XO. The call letters 5Y8XO 
are used during the period 1:00 a. in. to 0:00 a.m. for 
experimental and scientific purposes under a separate 
license called a “Special experimental Radio Station 
License" authorizing appellant to operate the appa¬ 
ratus during said hours daily with power of 100 to 500 
kilowatts. This license is not involved in this appeal. 
It was originally issued February 19, 1934, for three 
months, has been successively renewed ever since 
then, and is now in force. It expires February 21, 
1935, and an application for its renewal lias been duly 
filed and is now pending before the Commission. 

Shortly after December 21, 1934, appellant was ad¬ 
vised of the action taken by the Commission and re¬ 
ceived a copy of the minute of that action set forth in 


the Commission's decision. In substance, by that 
action the Commission gave advance notice to appel¬ 
lant that it would deny appellant’s application for 
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renewal of its supplementary license with respect to 
the use of 500 kilowatts at nighttime unless appellant 
would propose and agree immediately to install a 
radiating system (i.e., a so-called directional antenna) 
so designed that the signal delivered bv WLWjin the 

o V.? * 

area between Niagara Falls, X. Y., Lockport, IN. Y., 

i 

and Lake Ontario does not exceed the equivalent, of 
a 50 kilowatt station, and would further propose and 
agree to certain measurements and tests thereof to be 
reported to the Commission prior to February 1, 1935. 

After careful investigation appellant ascertained 
that it was neither practical nor feasible to employ a 
radiating svstem such as described in the Cdmmis- 
sion's minute of December 21, 1954, because such a 
radiating system 

a) would either destroy, or reduce to the point 
of unsatisfactoriness, the service rendered jby ap¬ 
pellant’s broadcast station 5YL5Y in areas jin the 
United States where it has large and important 
listening audiences, including certain areai close 
to Cincinnati which have alwavs been served sat- 
isfaetorily with 5YTAY operating with 50 kilo¬ 
watts without such a radiating svstem and which, 

i . 

with such a radiating system, would receive a 
badlv distorted signal; 

* , c .i 

b) would greatly impair the efficiency of ap¬ 
pellant’s station to such an extent that the benefit 
derived from the use of the higher power (in the 
form of improved service and coverage) would 
be disproportionately small in comparison with 
the greatly increased cost of operation at the 
higher power; and 

c) would in itself be very expensive. 
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Appellant promptly advised the Commission ot ail 
this and thereafter promptly tiled the application for 
renewal which was denied by the Commission, with¬ 
out notice or hearing, on January 25, 1935. 


A true copy of the 
Inched hereto, marked 


decision 
** Exhibit 


rated herein by reference. 


complained of is at- 
A,” and is incorpo- 


Reasons for Appeal 

1. The decisioh complained of was rendered by the 
Commission without previously giving appellant no¬ 
tice of a time and place for hearing on appellant's 
said application for renewal of license, and without 
affording appellant an opportunity to be heard, con¬ 
trary to the requirements of Section 309(a) of the 
Communications Act of 1934. 

2. The Commission had no power, under the Com¬ 
munications Act or otherwise, to deprive appellant of 
its said right to notice and opportunity to be heard— 

a) by advance notice (such as by its minute of 
December 21, 1934) to appellant that it would 
deny said application for renewal of license in 
whole or in part; 

b) by inserting in appellant’s license any clause 
providing that the authorization therein is grant¬ 
ed upon the'express condition that it may be ter¬ 
minated bv the Commission at anv time without 
advance notice or hearing, or anv other clause of 

C? 7 * 

like import: or 

c) by denominating appellant’s license as a 
4 ‘Special Temporary Experimental Authorization 
to Broadcast Station,” or a renewal thereof as an 



‘‘Extension,'’ or by requiring appellant jto use 
application forms containing such or ijimilar 
phrases, or words, 

and anv such action bv the Commission is contrary to 
the plain requirements of said Act, is void, and is 
without effect upon the rights of appellant. 

3. The Commission had no power, under the Com¬ 
munications Act of 1934 or otherwise, to take its ac¬ 
tion of December 21, 1934 

I 

a) upon the ex parte representations of the 
Canadian Government, whether forwarded 
through the Secretary of State of the United 
States or otherwise communicated to the Com¬ 
mission, as to any matter of fact or of law; or 
1)) without previously affording appellant no¬ 
tice and opportunity to be heard with respect to 
anv such matter of fact or of law; 


and its said action was contrary to the plain require¬ 
ments of said Act, was without effect upon the rights 
of appellant, and does not and cannot constitute a 
lawful ground for the decision herein complained of. 

4. The Commission erred and acted contrary to law 
in so far as it proceeded upon the assumption that its 
decision was required or justified, as a matter of law, 
by any provision of the International Telecommuni¬ 
cation Convention of Madrid, 1932 (hereinafter re¬ 
ferred to as the Madrid Convention, certain pertinent 
portions of which are set forth in “Exhibit B,” at¬ 
tached hereto and incorporated herein by reference), 
in that the application of Chapter IV, Article 35 of 
the Madrid Convention (quoted and relied upon by 
the Commission) depends upon the prior deteijmina- 
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tion of certain issues of fact and certain issues of 
mixed law and fact, as follow— 

a) what constitutes interference within the 
meaning of said provisions of the Madrid Con¬ 
vention: 

1)) whether'or not tlie operation of appellant's 
broadcast station AVLW with power of 500 kilo¬ 
watts at night causes interference with broadcast 
station CFRB at Toronto, Canada; 

c) whether or not the complaining Govern¬ 
ment, or the private operating agency in whose 
behalf it complains, is itself performing its obli¬ 
gations under the Madrid Convention' and the 
General Radio Regulations annexed thereto and, 
in particular,' its obligations under Chapter III, 
Article 25, Section 2 of the Madrid Convention 
and under Article IV, Section 2, of the General 
Radio Regulations (set forth in Exhibit B at¬ 
tached hereto); 


which said issues can be determined bv the Commis- 

*• 

sion onlv at and bv a hearing. 

5. The Commission erred and acted contrary to law 

% 

in so far as it proceeded upon the assumption that 
its decision was required or justified, as a matter 
of law, by any provision of the Agreement of May 5, 
1932 between the United States and Canada (herein¬ 
after referred to as the Canadian Agreement, set forth 
in full in 44 Exhibit (V' attached hereto and incor¬ 
porated herein by reference), in that 


a) neither the supposed exclusive allocation of 
the frequency 690 kc. for use in the Toronto area, 
nor any other provision in said Canadian Agree- 
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ment, expresses or implies any limitation ojn the 
power which may be used in the United $tates 
on 700 kc. or anv other clear channel reserved 
for exclusive use in the United States; 

b) even under the interpretation placed jupon 
the said Canadian Agreement by the Commission, 
the application thereof depends on issues of fact 
identical with and/or analogous to those hctrein- 
before set forth with reference to the provisions 
of the Madrid Convention, which said issuek can 
be determined bv tlie Commission onlv at aiid by 
a hearing: and 

c) the said Canadian Agreement is invalid and 
contrary to the requirements of Article II,j Sec¬ 
tion 2, of the Constitution of the United Sjtates 
in that it is a treaty and, although being a trjeaty. 
was not made by the President of the Ujiited 
States and was not made by and with the advice 
and consent of the Senate. 

6. If appellant were given an opportunity for tear¬ 
ing, it could, by competent evidence (in addition to 
the facts hereinbefore set forth under the heading 
“Preliminary Statement”) prove, among other 
things, the following— 

a) The representations of the Canadian jdov- 
ernment communicated to the Commission onj De¬ 
cember 13, 1934, with respect to the alleged inter¬ 
ference caused by the operation of appellant’s 
station with reception from the Toronto station 
are grossly exaggerated and are not in accordance 
with fact, and it is not true that “50 miles; out 
the signals from Toronto were completely oblit¬ 
erated.” 
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b) Any interference that may exist between 
the two broadcast stations (\VL\V and CFRB) 
consists only of (1) such interference as is nor¬ 
mal and to be expected of any two broadcast sta¬ 
tions operating’ on adjacent frequencies separated 
by 10 kc., and as is not forbidden by any provision 
of any treaty, executive agreement or law, and/ 
or (2) such interference as is due to the failure of 
Canadian Government and of the private agency 
operating broadcast station CFKB to comply with 
their respective obligations under the Madrid 
Convention and the Canadian agreement as here¬ 


inafter set forth, and with respect to which the 
Canadian Government has no right to hivoke the 
provisions of Chapter IV, Article 35 of the Mad¬ 
rid Convention or any other provision either of 
the Convention or the Agreement. 

c) Contrary to the requirements of Chapter 
III, Article 25, Section 2, of the Madrid Conven¬ 
tion, and of Article IV, Section 2 of the General 
Radio Regulations annexed thereto, the installa¬ 
tion used by CFRB is not operated by the best 
methods and procedure which the practice of the 
service have made known and has not been kept 
abreast of scientific and technical progress, and 
the choice of its transmitting apparatus has not, 
within limits compatible with economic require¬ 
ments, been guided by the most recent technical 
progress, but, on the contrary, the transmitting 
apparatus of CFRB is grossly inefficient and in¬ 
effective to such an extent that, while publicly 
rated as a 10-kilowatt station, its actual perform¬ 
ance is only slightly more than that of a 2-kilo¬ 
watt station, and the private agency operating 


CFRB lias failed to make, and tlie Canadiaji Gov¬ 
ernment lias failed to require it to make, Ijlie re¬ 
pairs, improvements, and installation oi* new 
apparatus necessary to function efficiently and 
with enough power to make effective use of the 
frequency of which it has the exclusive enjoyment. 

d) Further, contrary to said requirements, 
much of the receiving apparatus in generhl use 
in the area surrounding Toronto, with respect to 
which the Canadian Government has made its said 
complaint of interference, is obsolete, 11011 - 
select ive and below modern standards, and anv 
interference that may have been experienced on 
such receiving apparatus is not evidence of inter¬ 
ference of the kind forbidden by Chapter IV, 
Article 35 of the Madrid Convention. 

e) The Canadian Government has failed to 
take advantage of the right purportedly reserved 
to it under the Canadian Agreement, and has 
failed to make effective use of the frequency 690 
kc. contemplated and purportedly agreed to in 
said Agreement, i. e., as a clear channel to be used 
by a broadcast station with power of 50 kilowatts 
in the Toronto area, and, 011 the contrary, has 
continuously permitted ineffective and inefpcient 
use of said frequency, and thus is responsible for 
the apparent interference of which it complains. 

f) The tables cited in the Commission’s 
decision from its Fifth and Seventh Annual 
Reports as to recommended night-time separa¬ 
tions between broadcast stations on adjacent 
frequencies, are not conclusive or even strongly 
persuasive evidence of the existence or non¬ 
existence of interference between such stations, 
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and have not for several vears been so regarded 
bv the Commission itself which, in the great nm- 
jority of instances, has disregarded said tables 
and has frequently permitted separations in the 
United States proportionately as little as, or less 
than, those involved between AYLW and CFKB. 

g) The granting of the application will serve 
public interest, convenience or necessity in that 
the continued night-time use of the power of 500 
kilowatts by appellant's station will provide im¬ 
proved broadcast service over vast areas in the 
United States, and to many millions of people, 
who do not otherwise receive satisfactory broad¬ 
cast service, and will lead the wav to the use of 
such power by some or all other broader, t sta¬ 
tions operating in the United States and Canada 
on clear channels. 


7. The decision of the Commission was clearly con- 
trarv to public interest, convenience, or necessity, in 

ft ft 7 • 7 

that— 


a) It deprives vast areas in the United States 
and manv millions of neople, who do not other- 
wise receive 'satisfactory broadcast service, of the 


improved broadcast service due to the use of 500 
kilowatts by applicant's station. 

b) It closes the door to scientific and technical 
progress in the effective use of clear channels in 


the United States for the rendering of broadcast 
service to rural and remote areas, unless and until 
neighboring i countries are readv and willing to 


keep abreast of such progress. 

c) It renders ineffective and virtually worthless 
an expenditure of over $450,000, made in reliance 
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upon the Commission’s previous authorizations, 
upon apparatus which is of the most efficient type 
and is available for the rendering of mueli-neejded 
improved broadcast service. 

d) It discourages ail other licensees of the Com¬ 
mission from making the same or similar expendi¬ 
tures and from contributing to scientific and tech¬ 
nical progress in the improvement of broadcast 


service. 


e) It deprives American citizens and corpora¬ 
tions licensed bv the Commission of anv forum 

• « 

where their claims may be heard when the protest 
of a foreign government is involved, and further 
deprives them of their right to the protection and 
support of the Government of the United States 
in the prosecution and defence of their just claims. 


8. Xo finding of fact by the Commission in! the 
decision complained of is supported by any evidence, 
substantial or otherwise, and said findings are,! and 
each of them is, arbitrary and capricious. 

9. The decision complained of is contrary to) the 
Fifth Amendment to the Constitution of the United 
States in that it deprives appellant of its property 
without due process of law. 

WHEREFORE, appellant prays for judgment of 
tliis Honorable Court, reversing said decision of the 
Federal Communications Commission and granting 
such further relief as to the Court may seem jusj and 
proper. ! 

Crosley Radio Corporation, j 
Bv Louis G. Caldwell, 

Arthur W. Scharfeld, 
Attorneys for Appellant. 
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EXHIBIT A 

Federal Communications Commission 
Washington, D. C. 

DECISION AND ORDER 

In re Application of 

The Crosley Radio Corporation (WLW) 
(Cincinnati. Ohio. 


For 


Extension of Special Temporary 
E x peri m ent a 1 ,A u t hor i za ti on, 


File No. B2-SA-7S. 


Bif the Commission: 


Decision of the above entitled matter involves the 
application of International treaties and agreements 
to which the United States is a party. While there is 
involved as applicant the licensee of one of the largest 
broadcasting stations of the United States, the Broad¬ 
cast Division of the Commission properly referred 
the matter to the entire Commission for decision. 
Wherever in this report reference is made to “ Com¬ 
mission ’’ there is meant thereby either the Federal 
Radio Commission, if the date involved is prior to 
Julv 11, 1934, or the Federal Communications Com¬ 


mission if subsequent to that date. 

On January 14, 1935, The Crosley Radio Corpora¬ 
tion of Cincinnati, Ohio, filed its application (B2-SA- 
78) for extension of its Special Temporary Experi¬ 
mental Authority to operate broadcast station WLW 
with power of a00 kilowatts, upon the frequency of 
700 kilocycles, unlimited time. 

On said date, The Crosley Radio Corporation was 
the licensee of two stations, (1) a regular broadcast 
station licensed to operate under the call letters W T LW, 
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with 50 kilowatts power, unlimited hours of operation, 
on the regular broadcast frequency of 700 kilocycles, 
and (2) a special experimental station licensed fo use 
the call letters AYSXO, with hours of operationj from 
1:00 A.M. to 6:00 A. Al. daily, upon the broadcast 
frequency of 700 kilocycles with power from 100 to 
500 kilowatts. The location of these stations ifc at a 
point about 3/4- miles southwest of Mason, Ohio, near 
the City of Cincinnati, Ohio. In addition to tb|e two 
licenses above named. The Crosley Radio Corporation 
on the same date held a Special Temporary Experi¬ 
mental Authorization to operate its broadcast station 
AYLAY with power of 500 kilowatts (or 450 KlW. in 
addition to the regular license), using the transmitter 
of station \Y8XO, for the period beginning August 1, 

1934, and endiny in no event later than February 1 , 

1935. It is for a renewal or extension of this Special 
Temporary Experimental Authority that the above 
application is filed. 

It is necessary in considering this application briefly 
to review the facts concerning the operation of station 
AY LAY and AYSXO and the operation of AA T LAA r under 
the Special Temporary Experimental Authority. It: 
should be borne in mind that the question of extending 
the Special Temporary Experimental Authority is 
the onlv matter here involved. There is not before the 
Commission in this case anv question as to the re- 
newal of the regular licenses held bv The Oroslev 
Radio Corporation to operate broadcast station AA 7 LW 
and Special Experimental Station AYSXO. 

Broadcast station AAMAY has been regularly j oper¬ 
ated by The Crosley Radio Corporation for j some 
time, the license having been renewed from tijne to 
time. On June 7. 1932, the Commission granted to 
the applicant a construction permit authorizing the 
construction of a Special Experimental station, and, 
after extending the completion date of this construc¬ 
tion on three occasions, the Commission, on February 
9, 1934, granted a license following the construction. 
This license authorized the experimental station to 


16 


operate with power of 100 to 500 kilowatts, from 1:00 
to 6:00 A.M. daily, upon the broadcast frequency of 
700 kilocycles and under the call AYSXO. This license 
was renewed on August 21, 1924, to expire November 
21, 1934, and on 1 the latter date again renewed to ex¬ 
pire February 21, 1935. The Special Temporary Ex¬ 
perimental Authority (herein involved) to operate 
broadcast station W1AY with 500 kilowatts power 
was first granted by the Commission April 17, 1934, 
as the result of an application therefor tiled with the 
Commission April 3. 1934. This Special Temporary 
Experimental Authority was to expire on August 1, 
1934, but prior thereto, or on July 31, 1934, the Com¬ 
mission granted' an extension thereof to expire Feb- 
ruarv 1, 1935. 

At Toronto, Chnada, there is a broadcast station op¬ 
erating with the call letters CFRB, licensed by the 
Canadian Radio Broadcasting Commission to operate 
full time on the broadcast frequency of 690 kilocycles 
with power, at present, of 10 kilowatts. On July 14, 
1932, the Department of State forwarded to the Com¬ 
mission a note from the Canadian Legation in Wash¬ 
ington calling attention to the fact that station CFRB, 
Toronto. Canada, was licensed to operate on the fre¬ 
quency of 690 kilocycles (10 kilocycles removed from 
the frequency designated for use of AYTAY) and that 
the Toronto station, because of increasing its power 
to 8000 watts, at that time, had succeeded in diminish¬ 
ing interference between it and 1VLW. However, the 
note from the Canadian Government expressed the 
fear that if the experimental operation of station 
W8XO on 700 kilocycles with 500 kilowatts power 
were successful, 1 the experimental restriction might be 
removed with the result that interference would be 
caused to CFRB. This note also stated: 


“It is considered that the increase in power of 
station AYTAY will tend to aggravate the situation 
and may prove detrimental to broadcasting in 
Canada. I'therefore have been instructed to re- 
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quest that the appropriate authorities of the Gov¬ 
ernment of the United States raav be moved to 

* 

transfer Station WLW to a channel at lqast 50 
kilocycles away from 690 and from anyj other 
channel used in the Province of Ontario.’’! 

The Commission thereupon advised the Secretary 
of State that it had authorized experimental jopera- 
tion only and that regular operation of WLW during 
broadcast hours would not be authorized without full 
investigation. The Canadian note of May, 1932, ob¬ 
viously referred to the operation of W8XO, the experi¬ 
mental station, from 1:00 A. M. to 6:00 A. M., on 700 
kilocycles, with 100-500 kilowatts power. 

On December 13, 1934, two and one-half year^ later, 
the Department of State forwarded a furtheif com¬ 
munication from the Canadian Legation at "Washing¬ 
ton relating directly to the WLW operation. It Should 
be noted at this point that the Commission had issued 
the Special Temporary Experimental Authority in the 
preceding month of April, had renewed it in July, and 
that this Authority for the first time permitted 500 
kilowatt operation during broadcast hours und^r cer¬ 
tain very definite conditions to be hereafter discussed. 
This second Canadian note contained the following: 

44 Transmitting conditions were very bad dur¬ 
ing the spring and summer and no conclusive re¬ 
sults could be obtained. 

During the latter part of September, with the 
return of normal fall and winter conditions, the 
interference (between WLW and CFRB) became 
very serious * * *. These results showed conclu- 
sively that with station WLW operating with 500 
kilowatts, the service area of the Toronto station 
was reduced to little more than the City of Toronto 
itself, and 50 miles out the signals from Toronto 
were completely obliterated * * *. I have bcjen in¬ 
structed by the Secretary of State for External 
Affairs of Canada, in bringing this matter tq your 
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attention, to request that appropriate steps be 
taken bv the Government of the United States to 
clear the interference thus caused to Station 
CFRB in Toronto by Station AVLAY in Cincin¬ 
nati. ” 


On December 21, 1934, the Chairman of the Com¬ 
mission acknowledged the communication of the Sec¬ 
retary of State and referred therein to action taken 
by the Commission, minute of which appears in the 
Commission’s Minutes of that date as follows: 


“Upon consideration of the protest of the Gov¬ 
ernment of Canada the Commission, pursuant 
to the provisions of the Special Temporary Ex¬ 
perimental Authorization to The Crosley Radio 
Corporation, file Xo. B2-SA-2, directed the Sec¬ 
retary to notify The Crosley Radio Corporation 
by letter that said Special Temporary Experi¬ 
mental Authorization will be cancelled, upon its 
termination, in accordance with its express pro¬ 
visions, at 3 a. m., Eastern Standard Time, Feb¬ 
ruary 1, 193b. 


The Secretarv is lierebv further instructed to 
notify The Crosley Radio Corporation, Station 
WLW, that'any application for like additional 
Special Experimental Authority, to receive the 
consideration of the Commission, shall contain the 
following specifications: 


To operate with a power of 500 kilowatts day¬ 
time and ;50 kilowatts nighttime, or 500 kilo¬ 
watts nighttime, provided such a radiating sys¬ 
tem is employed that the effective signal deliv¬ 
ered in the area between Niagara Falls, N. Y., 
Lockport, X. Y., and Lake Ontario, does not ex¬ 
ceed the effective signal delivered in that area 
when operating with 50 kilowatts. 


To determine that the signal has been so re¬ 
stricted, measurement shall be taken within the 
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area above, operating first with 50 kilowatts and 
conventional antenna and then with the | direc¬ 
tional antenna for alternate 15-minute periods and 
continuous field intensitv recordings made, i These 

* ^ . I 

measurements shall be made on two nights be¬ 
tween 12:00 midnight and 4:00 a.m. and supplied 
to the Commission before February 1, 19^5, for 
approval. ’ 9 

On December 21, 1934, or the same day the! above 
minute was entered, The Croslcv Radio Corporation 
was mailed a copy thereof. It will be noted, i there¬ 
fore, that forty days prior to expiration of the Special 
Temporary Experimental Authority, The Cfrosley 
Radio Corporation was fully advised that due lo pro¬ 
test from the Government of Canada the Authority 
would be cancelled upon its termination in accordance 
with its provisions, and further that any application 
for renewal or extension thereof would be considered 
only in the event that the application therefor speci¬ 
fied certain verv definite things. In substance, the 
applicant was advised that if it desired to Operate 
with 500 kilowatts power during night broadcast 
hours, that is the period of time specified by Commis¬ 
sion regulations as local sunset to 12 midnight, the 
application for extension, to receive consideration, 
must specify the use of a directional antenna having 
certain effects. The applicant, however, filed its ap¬ 
plication in such form as to request 500 kilowatt: oper¬ 
ation day and night, that is, from 6 A. M. to 12 mid¬ 
night, and ignored entirely the advance notice t^iat the 
application would be considered only if it proposed the 
use of directional antenna at night. 

On June 27, 1934, the President issued a statement 
proclaiming the ratification of The Tnternationajl Tele¬ 
communication Convention signed at Madrid, jSpain, 
December 9, 1932, and participated in by the major 
countries of the world. Chapter IV, Article 35, of 
this convention provides as follows: 
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4 4 Interference 


Par. 1. All stations, regardless of their purpose, 
must, so far as possible, be established and oper¬ 
ated in such a manner as not to interfere with 
the radio services or communications of either 
the other contracting governments, or the private 
operating agencies recognized by these contract¬ 
ing governments and of other dulv authorized 
operating agencies which carry on radio-communi¬ 
cation service. 

Par. 2. Each contracting government which 
does not operate the radio facilities itself under¬ 
takes to require the private operating agencies 
recognized by it and the other operating agencies 
duly authorized for this purpose, to observe the 
provisions of par. 1 above.” 


The Dominion of Canada, as well as the United 
States, has ratified and is bound by the terms of this 
Convention and the General Radio Regulations an¬ 
nexed thereto. 

Article 7, sec*.! 5, paragraph 3(b) of the General 
Radio Regulations is, in part, as follows: 


44 The administrations of any region may, in 
accordance with Article 13 of the Convention, con¬ 
clude regional arrangements regarding the allo¬ 
cation either of frequency bands to the services of 
the participating countries, or of frequencies to 
stations of these countries, and concerning the 
conditions for the use of the waves so assigned.” 


By exchange of notes signed May 5, 1932, (Execu¬ 
tive Agreement Series Xo. 34) the Governments of 
the United States and Canada entered into an agree¬ 
ment by which the frequency of 690 kilocycles was 
allocated exclusively for the use of a Canadian radio 
broadcasting station to be located at Toronto, with 
the right reserved to Canada to increase the power 
thereof to 50 kilowatts. The conclusion to be reached 



21 


t!o 750 
ecom- 


i 

from the Treaties and Agreement mentioned is that 
the United States Government is legally boundlto see 
that stations in this country are established and 
operated in such manner as not to interfere with the 
radio service of the Canadian station CURB. 

In the Fifth Annual Report of the Federal!Radio 
Commission at page 36, Table IXA, 805 miles is given 
as the recommended nighttime separation between 
broadcast stations of 10 kilowatts and 50 kilowatts, 
respectively, 10 kilocycles removed from each other in 
frequency. In the Seventh Annual Report, at page 
21, Table VII, the recommended nighttime separation 
between such stations was slightly reduced 
miles. Figures are not given concerning the i| 
mended separation between stations 10 kilocycljes re¬ 
moved from each other when operating with powers 
of 10 kilowatts and 500 kilowatts, respectively, but it 
is the common and quite generally accepted engineer¬ 
ing principle that as the power of a station is in¬ 
creased the required separation between it and other 
stations with which it might interfere is also increased. 
A mere glance at the figures given in the Annual 
Reports will immediately disclose this well recognized 
principle. The actual separation in miles between sta¬ 
tions WLW and CFRB is 400 miles.' The conclusion 
cannot be escaped, therefore, that interference Will be 
caused between stations WLW and CFRB, if the in¬ 
stant application to use 500 kilowatts is granted, be¬ 
cause the actual separation is about one-half (orjless) 
of that required by the Commission’s own published 
Annual Reports. 

The original Special Temporary Experimental 
Authority issued to The Crosley Radio Corporation 
on April 17, 1934, as above stated, authorized the 
operation of broadcast station WLW with 500 J kilo¬ 
watts power, unlimited time, on 700 kilocycles, hsing 
the 500 kilowatt transmitter of station W*8XO. j This 
authorization contained the following: 


“This Special Temporary Experimental 


thorization is granted upon the express condition 


Au- 
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that it mav be terminated bv the Commission at 
* • 

anv time without advance notice or hearing if m 
its discretion the need for such action arises.’ 


The renewal of this authority on Julv 31, 1934, con- 
tained the same Express condition. It should be noted 
here that the applicant has operated its station under 
this authorization. This is indicated by the application 
to renew the authority tiled in July, 1934, and the ap¬ 
plication now in question. It must be assumed that the 
applicant was fully aware of the conditions in the au¬ 
thority issued and of the Treaty obligations of the 
United States Government. Notwithstanding the con¬ 
ditions contained in the authority and the announce¬ 
ment made by the Commission on December 21, 1934, 
the applicant filed the instant application on January 
14, 1935, requesting an extension of the same; Special 
Temporary Experimental Authority. 

Because of the provisions of treaties and agreement 
mentioned and in the light of all circumstances ap¬ 
pearing it must be concluded: 

1) That the Commission is without legal au¬ 
thority to grant the application insofar as it re¬ 
quests an extension of the nighttime use, between 
local sunset and 12 midnight of 500 kilowatts 
power; 

2) That the instant application, insofar as 
nighttime operation is concerned, involves only a 
question of law to be determined by application 
of the Treaties and Agreement now in force; 

3) That no purpose would be served by con¬ 
ducting a hearing on the application as it is in¬ 
cumbent upon the Commission to deny a part of 
the authority requested in the application, and this 
dutv could not be altered bv anv facts which the 

• ♦ ft- 

applicant might attempt to establish at a hearing. 
That the la'w does not require the holding of a 
hearing where, as in the instant case, it would be 
entirely futile and of no avail whatsoever to ap¬ 
plicant. 
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4) That the express condition contained in the 
authority issued coupled with applicant’s acqui¬ 
escence therein by operating thereunder, espec¬ 
ially in view of the notice given on December 21, 
1934, reserves to the Commission the authojrity to 
dismiss or deny that portion of the application 
which the Commission is of the opinion caitnot be 
legally granted; 


ORDER OF THE COMISSION 

“In the matter of the application of The Crosley 
Radio Corporation, File Xo. B2-SA-78, the Commis¬ 
sion granted said application, in part, so as jto au¬ 
thorize daytime operation only in the manner requested 
in said application. The Commission dismissed the 
application insofar as it requested Special Temporary 
Experimental Authorization to operate nighttime 
hours. 

The Secretary is hereby instructed to issue a Special 
Temporary Experimental Authorization in conformity 
to this order.” 

By the Commission: 

Adopted January 25, 1935. 

(seal) 
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EXHIBIT B 

EXCERPTS FROM THE MADRID CONVENTION 
AND THE GENERAL RADIO REGULATIONS 
ANNEXED THERETO. 


Chapter 111. Article 25 , Section 2 . of the Convention 


“So far as possible, these channels and installa¬ 
tions must be operated by the best methods and 
procedures which the practice of tlie service shall 
have made known: they must be maintained con¬ 
stantly in operating condition and kept abreast 
of scientific and technical progress.” 


Article IV, Section 2. of the Regulations 

“However, within limits compatible with eco¬ 
nomic requirements, the choice of transmitting, 
receiving, and measuring apparatus must be 
guided by the most recent technical progress as 
shown, notably, in the Opinions of the C.C.T.R.” 
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EXHIBIT C 

j 

BROADCAST AGREEMENT BETWEEN 
UNITED STATES AND CANADA j 

(Executive Agreement Series Xo. 34) 

On May 5, 1932, the Canadian Minister sent the 
following note to the Acting Secretary of State: 

i 

i 

‘ ‘ Canadian Legation 
Washington 
May 5th, 1932. 

No. 81 
Sir : 

“I have the honour to inform vou that the Canadian 
House of Commons recently appointed a committee 
to enquire into the whole position of radio broadcast¬ 
ing in Canada. This committee has under considera¬ 
tion a technical scheme for broadcasting in Canada 
which it is considered will provide satisfactory cov¬ 
erage in the chief population areas throughout the 
Dominion and at the same time make provision for 
the communitv service that mav be desired. This 
scheme is divided into two distinct parts: 

“(a) A chain of high-power stations, operating on 
clear channels, and located at suitable inter¬ 
vals across Canada; 

“(b) A number of low-power stations of very j lim¬ 
ited range, operating on shared channels,! and 
located as required for communitv service. 

“If this scheme receives the approval of Parlia¬ 
ment, it is proposed to use 50 K.W. stations, or.e in 
each of the provinces of British Columbia, Manitoba, 
Ontario, Quebec, and eventually one in the Maritime 
Provinces. In Saskatchewan and Alberta it is pro¬ 
posed to use 5 K.W. stations at present, two being 
used in each Province, synchronized on a comtnon 
channel. In Ontario there will be, in addition, two 
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10 K.W. stations, one in Western Ontario and one in 
Northern Ontario. Four smaller stations of one K.W. 
capacity each are provided for the Port Arthur-Fort 
William area, and for Ottawa, Montreal, and Quebec. 
In the Maritimes, three 500-watt stations are provided 
for the present, one in each Province. The scheme 
also includes a 500-watt station on the shared chan¬ 
nels for the city of Toronto for local service. 

“In adopting this plan, Canada would reserve the 
right to increase the power of the stations in Alberta, 
Saskatchewan, Northern and Western Ontario to 50 
K.W. each, should such increase become necessary. 

“The committee, in addition to considering the 
power required; propose the following channels as 
suitable for the main stations: 


Prince Edward Island . 630 K.C. 

New Brunswick .1,030 K.C. 

Nova Scotia 1 .1,050 K.C. 

Quebec . 930 K.C. 

Montreal area (1 K.W.) . 600K.C. 

Montreal area (50 K.W.) . 730 K.C. 

Ottawa . 880 K.C. 

Toronto area (500 Watt) .1,120K.C. 

Toronto area (50 K.W.) . 690 K.C. 

Western Ontario . 840 K.C. 

Northern Ontario . 960 K.C. 

Port Arthur-Fort William area. 780 K.C. 

Manitoba .. 910K.C. 

Saskatchewan . 540 K.C. 

Alberta .1,030 K.C. 

British Columbia .1,100 K.C. 


“In order to ensure satisfactory local broadcast 
service throughout Canada, it is proposed that sta¬ 
tions, limited to a maximum power of 100 watts, be 
erected where necessary, and that they should be 
operated on shared channels. It is considered that 

one hundred or more such stations may eventuallv be 

* • 

required in Canada, and that twenty channels should 
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be available for this type of service. In establishing 
such stations, it is proposed to maintain the jsame 
geographical separation between Canada and United 
States stations as is maintained between United States 

i 

stations of the same power. 

“Due notification would, of course, be given df the 
effective dates of any changes in the present operation 
to conform with the above plan. 

“In the event of the adoption of the above arrange¬ 
ment, it is understood that if, as the result ojf the 
Madrid Conference, any additional channels are jmade 
available for broadcasting, a further allocation \yill be 
made, as between the United States and Canada, <j)n an 
equitable basis. 

“I shall be obliged if vou will inform me at vour 
earlv convenience whether the United States author!- 
ties can make the necessary readjustments so that 
these channels will be available for effective use in 
Canada. 

“I have the honour to be, 

with the highest consideration, 

Sir, 

Your most obedient humble servant, 

AY. D. Hereidge,” 

The Hon. AY. E. Castle, Jr., 
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Acting Secretary of State, 

Washington, D. C. 

The Acting Secretary of State sent the following 
note in reply: 

“May 5, 1932. 

o * 

Sir: 

“I am grateful for vour courtesy in informing me 
by your note of May 5, 1932, of the technical plan 
which is being considered bv the committee of the 
Canadian House of Commons as a means of providing 
Canada with satisfactory radio broadcasting cover- 
age. You inquire whether the authorities of the 
United States can make the readjustment necessary to 
render certain channels available for effective use in 
Canada. 

“In reply, I am glad to inform you that as notice 
is given from time to time of the dates of changes to 
be made in the present operations of Canadian broad¬ 
casting stations to conform to the plan set out, this 
Government will be glad to make the necessary read- 
justments. 

“It is understood that, if as the result of the Madrid 
Conference, any additional channels are made avail¬ 
able for broadcasting, a further allocation will be 
made, as between the United States and Canada, on 
an equitable basis. 

“Accept, Sir,i the renewed assurances of my high¬ 
est consideration. 

W. R. Castle, 

Acting Secretary of State.” 

The Honorable 

William Duncan Herridge, 

K.C., D.S.O., M.C., 

Minister of the Dominion of Canada.” 



IN THE 


©ntteb States Court of Appeals 

FOR THE 

DISTRICT OF COLUMBIA j 

Ckosley Radio Corporation 
vs. 

Federal Communications Commission 


PETITION FOR STAY ORDER 

Now comes the Crosley Radio Corporation, appel¬ 
lant herein, and respectfully petitions this Honorable 
Court to enter an order 


1) staying the decision of the Federal 
munications Commission rendered Januarv 
1935, effective January 26, 1935, refusing a 
lam's application for renewal of its licensej 
B2-SA-2, in so far as said decision refuses t 
new that portion of appellant’s said applic 
requesting authority to use power of 500 kilowatts 
at nighttime (after sunset at Cincinnati, Qliio) 
in the operation of its broadcast station \\ 
and 

2) directing the Federal Communications Com- 

con- 
with 


;om- 
25, 
ppel- 
Xo. 
p re- 
ition 


LW, 


mission to authorize and permit appellant to 
tinue operation of its said broadcast station 
power of 500 kilowatts on and after February 1, 
1935, on its present assignment of 700 kc.,! un¬ 
limited time, 


pending determination of the issues raised by 
appeal. 

In support of this petition, appellant states 
represents to this Honorable Court as follows: 


this 

and 
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I. 

The “Notice of Appeal and Statement of Reasons 
therefor,” hereinbefore duly filed with this Court, is 
hereby incorporated by reference. The allegations 
therein made are true and correct. 


n. 

By the decision complained of, rendered on January 
25, 1935, the Federal Communications Commission re¬ 
fused appellant's application for renewal of its sup¬ 
plementary license No. B2-SA-2, authorizing* appellant 
to operate its broadcast station WLW, at Cincinnati, 
Ohio, with a total of 500 kilowatts for the period Au¬ 
gust 1, 1934, to February 1, 1935. The effect of the 
decision is to require appellant to reduce the power 
of its said station from 500 kilowatts to 50 kilowatts 
at nighttime (after sunset at Cincinnati, Ohio) on and 
after February 1,, 1935, although permitting* appellant 
to operate said station with power of 500 kilowatts 
in the daytime. 

III. 

Said decision was rendered bv the Federal Communi- 
cations Commission without previously giving notice 
to appellant and without affording appellant an oppor¬ 
tunity to be heard, in clear contravention of appel¬ 
lant's rights under Section 309(a) of the Communica¬ 
tions Act of 1934 and otherwise contrary to law, all 
as more fully appears in said “Notice of Appeal and 
Statement of Reasons therefor." 


IV. 

If said decision is reversed and the Federal Commu¬ 
nications Commission is required to, and does, afford 
appellant the prescribed opportunity for hearing, ap¬ 
pellant will be able to present evidence and arguments 
to the Commission which, in the opinion of appellant, 
will demonstrate that public interest, convenience or 
necessity will be served by the granting of its said ap- 
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plication, and that such granting will not be contrary 
to the provisions of any treaty or convention to \j’hich 
the United States is a party, or of any law oj: the 
United States, or of any regulation of the Federal 
Communications Commission, all as more fully appears 
in said “Notice of Appeal and Statement of Kelsons 
therefor.” 


V. 

If said decision is permitted to become effective on 
February 1, 1935, and appellant on and after that! date 
is not permitted to operate its broadccast station V[”LW 
with power of 500 kilowatts at nighttime 


s, li¬ 
the 
pur- 


a) An investment of over $450,000 which, in re¬ 
liance upon successive permits, authorization 
censes and renewals issued to appellant b\ 
Commission, appellant has expended in the 
chase, manufacture and installation of tiie aypar 
atus necessary for the increase of WLW’s ppwer 
to 500 kilowatts, will be rendered virtually worth¬ 
less and useless; the continued operation of WLW 
with 500 kilowatts in the davtime involves a heavy 
expense greatly out of proportion to the benefits 
iu the form of improved service and increased 
coverage to be derived therefrom. 

b) Appellant will be deprived of a nightjtime 
audience of many millions of listeners over a large 
part of the United States and in many foreign 
countries who, by reason of the increased power 
of 500 kilowatts, are able to get, and do get, satis¬ 
factory broadcast reception of WLW’s programs 
and many of whom are in rural or remote <jreas 
and rely upon WLW for news, education, enter¬ 
tainment and other forms of broadcast service; 
and appellant will be further deprived of the good 
will accruing therefrom to appellant, which ^ood 
will has been built up by reason of appellant’s 
large expenditures of money and effort inj the 
said increase of WLW’s power in affording pro- 
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gram service of an excellence and character to be 
of interest to the listening public everywhere, and 
in promoting its said station, by advertising and 
otherwise, as 4 4 The Nation's Station.” By 
reason of its use of 500 kilowatts power, ap¬ 
pellant's said station serves a greater area than 
anv other broadcast station in the United States, 
and has acquired a prestige nationally and inter¬ 
nationally of incalculable value to appellant. 
Deprivation of said audience, good will and 
prestige, even if only pending this appeal, means 
the loss thereof to appellant and, if appellant 
is successful on this appeal, appellant will there¬ 
after be put to substantial expense of money and 
effort to regain and reestablish the audience, the 
good will and the prestige it now enjoys. 

c) Appellant will be deprived of a large amount 
of revenue from advertisers during the period in 
which it is not permitted to use power of 500 kilo¬ 
watts at nighttime, in that it will be forced either 
to reduce its rates for use of said station or to 
lose the business of certain advertisers who are 
willing to pay, and do pay, appellant’s present 
rates only because said station is operated with 
500 kilowatts, and will be unwilling to pay, and 
will not continue to pay, appellant’s present rates 
for the inferior service and decreased coverage 
afforded by operation of the station with power 
of 50 kilowatts. 


d) A dangerous principle will have been recog¬ 
nized, namely, that solely on the ex parte protest 
of a foreign government, American citizens and 
corporations holding licenses from the Federal 
Communications Commission can be subjected, 
either temporarily or permanently, to deprivation 
of their clear rights under the laws of the United 
States, to destruction of their investments, to 
loss of good will, and to other damage or injury, 
without possibility of redress and without any 
forum in which their just claims may be heard 
and decided. 




I 

i 


>Q 
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Consequently, as appears from the foregoing, appel¬ 
lant will be irreparably injured if this petitioln for 
stay order be not granted. As more fully appears in 
said “Notice of Appeal and Statement of Reasons 
therefor,” the Commission’s suggestion that appel¬ 
lant install a radiating system (i.e., a directive an- 
tenna) is neither practical nor feasible, and qffers 
appellant no means of escaping the said irrepajrable 
injuries. 


VI. j 

If this petition for stay order is granted, no sub¬ 
stantial damage or injury will be caused to broadcast 
station CFRB, located at Toronto, Canada, or tcf any 
other station, in that, as more fully appears inj said 
“Notice of Appeal and Statement of Reasons there¬ 
for,” the amount of interference caused by appellant’s 
station has been greatly exaggerated and such inter¬ 
ference as may have occurred has been due primarily 
to the inefficiency of CFRB’s transmitting apparatus, 

ir as 
be- 


to its failure to install a 50 kilowatt transmits 
contemplated by the Agreement of May 5, 1932 
tween the United States and Canada, and to the exist¬ 
ence of obsolete receiving sets in the area with re¬ 
spect to which complaint was made. 

WHEREFORE, vour petitioner, being without 
other remedy in the premises, prays this Honorable 
Court for the stay order hereinbefore first described. 

CEOSLEY RADIO CORPORATION 

by j 

Louis G. Caldwell, 

Arthur W. Scharfeld, 
Attorneys for Appellant. 


i 
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AFFIDAVIT 

City of Washington ) 

District of Columbia/ 

J. A. Chambers, being first duly sworn, on oath 

says and deposes that he is Technical Supervisor of 

Crosley Radio Corporation, appellant and petitioner 

herein; that he is the employe and agent thereof and 

is fullv authorized in its behalf: that he has read the 
* 

above and foregoing ‘‘Petition for Stay Order” and 
the ‘‘Notice of Appeal and Statement of Reasons 
therefor" therein referred to, and has knowledge of 
the facts stated in both documents; that they, and 
each allegation thereof, are true. 

J. A. Chambers 


Subscribed and sworn to before me this 26th dav 

* 

of January, 1935. 

Mary Frances Ward, 
Notary Public . 

My commission expires April 26, 1939. 
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IN THE 


States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA I 


No. 6403. 


Ceosley Radio Corpoeation 
vs. 

Federal Comm uxications Commission 


REPLY BRIEF 

RELATING TO CANADIAN AGREEMENT OF 

MAY 5, 1932. 


The Canadian Agreement of May 5, 1932, consists 
in an exchange of letters between the Canadian Minis¬ 
ter at Washington and the Acting Secretary of ^tate. 
It is reprinted in full in the printed document entitled 
“Notice of Appeal and Statement of Reasons therefor, 
and Petition for Stay Order’’ (hereinafter cited as 
“Notice of Appeal”) at pages 25-28. The document 
also contains the Commission’s decision (pp. 1^-23). 

Appellant has heretofore filed a typewritten memo- 
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randuni of points and authorities devoted to what 
seemed to appellant the three principal issues involved 
on the merits of the appeal. On the third of these is¬ 
sues. concerning the Canadian Agreement, the memo¬ 
randum does not take up, or does not deal sufficiently 
with, certain contentions made hv the Commission for 
the first time in oral argument. 

I. Summary of the Commission’s Contentions. 

Counsel for the Commission stated to the Court— 

**I think the conditional clause 1 read to you is 
purelv a seCondarv issue in this case. The main 
issue in this case is that we made a contract with 
Canada, and we had a right to make that con- 
tract. Having made that contract, the question of 
the enforcement of that contract is not one for the 
courts. The question of what the facts are, and 
the acceptance of what facts are to be accepted, is 
not a question for the courts to determine. It is 
purely a political question, and the political de¬ 
partments of the Government have the right to 
accept the representations of a foreign power, and 
when they do accept the representations of a for¬ 
eign power, those representations, so accepted, are 
binding and conclusive upon the courts.” (Tran¬ 
script of oral argument, p. 40) 

In response to a question from the Court, counsel for 
the Commission made it clear that his reasoning ap¬ 
plied to all licenses issued by the Commission, includ¬ 
ing those regularlv issued as well as those which were 
of the experimental class and contained the condition 
purporting to make them terminable without notice or 
hearing, (p. 40) 

Basing his argument on the premises above indi- 



o 
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cated, counsel stated that “a hearing* would! have 
availed them nothing*”; that 46 it makes no difference 
what they might introduce in the way of evidence”; 
that this is true even though the representation bf the 
foreign government “may not be exactly the ijact”; 
that by saying (via the State Department) it jwould 
accept the representations of the foreign government 
as to the fact, the Commission has “already pijit our 
national honor at stake”, is bound by those represen¬ 
tations, and “regardless of what the appellant showed, 
the Commission could not possibly make its decision 
different from what it is” (pp. 39, 40, 41). j 

There were also vague intimations that the Ifnited 
States stands to lose some great advantage, or to incur 
the danger of some great injury, if appellant is given 
a hearing; that “we are sitting literallv on a barrel of 
dynamite on radio,” that “here we have an agreement 
with Canada that is 11 times as good for us as it is for 
them,” and that “it was of extreme importance to this 
Government” (p. 46). These intimations were gratui¬ 
tous, without foundation in the record, and without 
foundation in fact. That there was no imminent dan¬ 
ger of disturbing Canada’s confidence in our good 
faith or our business relationships with her, was later 
conceded by counsel (p. 49). 

Counsel’s contentions may, therefore, be summarized 
as follows: 

1. The Canadian Agreement of May 5, 1932, is part 
of the law of the land as a treaty within the meaning 
of Art. VI, Sec. 2, of the Constitution. Although not 
made by the President by and with the advice and con¬ 
sent of the Senate, as required by Art. II, Sec, 2, of the 
Constitution, it was authorized by Art. VII, Sec. 5, 
par. 3(b) of the International Telecommunications 
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Convention, signed at Madrid December 9, 1932, and 
proclaimed by the President June 27, 19342 

2. The Canadian Agreement is to be construed as 
forbidding the alleged interference caused bv \YL\Y, 
Cincinnati, operating with 500 kw. on 700 kc\, to CURB, 
Toronto, operating with nominal power of 10 kw.- on 
690 kc., because 


a) By the Agreement the United States under¬ 
took to observe the so-called tables of mileage sep¬ 
arations recommended by the Commission’s En¬ 
gineering Department and contained in the Com¬ 
mission's Annual Report for 1931 (and or those 
contained in its Annual Report for 1933, which are 
very different), with respect to Canadian stations; 


and therefore 

b) the Agreement somehow places a limitation 
on WLAY’s nighttime power at 50 kw. 


3. The Court has no power to examine into— 

a) the question of law whether or not the Agree¬ 
ment has been correctly construed by the Com¬ 
mission as prohibiting the alleged interference, or 

b) the question of fact whether or not any viola¬ 
tion of the Agreement is caused by the operation 


1 This is the ground expressly relied upon by the Commission in its deri¬ 
sion (Notice of Appeal, pp. 19-20). When appellant pointed out that 
the Canadian Agreement ante-dated the Madrid Convention, counsel for 
the Commission fell back on a very different provision contained in the 
previous International 1 Radiotelegraph Convention signed at Washington 
in 1927. This is discussed later. Both the Washington and the Madrid 
Conventions were treaties in the constitutional sense. 

2 Counsel for the Commision stated— 

“It makes no difference, for the purpose of this argument,, 
whether it is paper power or whether it is electrical power * * *. 
Tf they (appellant) introduced evidence to the effect that that station 
(CFRB'* was operating with an effective power of only one kilo¬ 
watt, it would make no difference* ? (Transcript, pp. 39, 40) 


of WLAY at nigiit with 500 kw. ( i . e., whether in¬ 
terference of the sort alleged to be prohibited is 
actually being caused). 


' A 1 


because the Canadian Government lias made represen¬ 
tations of law and of fact (via the State Department) 
which the Commission has accepted as true, aid be¬ 
cause the Commission has notified the Canadiaij Gov¬ 
ernment (via the State Department) of this acceptance 
and of its proposal to put an end to the alleged |viola¬ 
tion; in other words, that by hiding behind the screen 
of diplomatic procedure, the Commission can deprive 
appellant or any other licensee of its clear statutory 
rights. 

4. The Commission is authorized thus to bir d the 
Government of the United States and its citizens jby its 
power to grant or deny applications for renewal! of li¬ 
cense according to the standard of “public interest, 

convenience or necessity.” 

•/ 

Counsel for the Commission tacitly concedes that 

1. The Commission’s decision will cause irreparable 
damage to appellant in making virtually worthless an 
investment of over 450,000 in apparatus, in depriving 
appellant of a nighttime audience of millions of listen¬ 
ers, and of the consequent good will and prestige, and 
in depriving appellant of revenue from advertisers. 
See allegations of Petition for Stay Order (Xotjice of 
Appeal, pp. 31-33), not controverted by the Commis¬ 
sion’s Opposition. 

2. The use of 500 kw. merely in the daytime (until 
sunset at Cincinnati) involves a heavy expense gjreatly 
out of proportion to the benefits in the form cjf im¬ 
proved service and increased coverage. The allegation 
to this effect in the Petition (Notice of Appeal, h. 31) 
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is not controverted in the Opposition. This Court 
knows that nighttime operation is, by all odds, the im¬ 
portant consideration to a broadcast station, from the 
point of view of both coverage, audience and revenue. 

3. The Commission's suggestion of a directional an¬ 
tenna for WLW is neither practical nor feasible, for 
reasons set forth in the Notice of Appeal (pp. 5-6). 
This is not controverted bv the Commission. 


4. The continued operation of WLW with 500 kw. 
at night would not, as a matter of fact , cause substan¬ 
tial injury to CFRB at Toronto. Appellant’s allega¬ 
tion to this effect in its Petition (Notice of Appeal, p. 
33) is not directly controverted by the Commission, 
and cannot be, since it has been unwilling to hear evi¬ 
dence on the issue. 


II. Chronology of Facts. 

The Notice of Appeal contains a statement of facts 
(pp. 2-6), as does also the Commission's decision (p. 
14). The only substantial difference is as to the fact 
of interference. Certain additional uncontroverted 
facts were, however, brought out in the oral argument. 
We are, therefore, restating the facts so far as they 
are pertinent to the issues raised by the Commission's 
contentions, in so far as they are based on the Cana¬ 
dian Agreement. 

March 2 , 1922. WLW was first licensed by the Sec- 

retarv of Commerce as a broadcast station. It has 
* 

been continuouslv licensed ever since. Later WLW 
was assigned to the frequency 700 kc., to which it has 
been assigned ever since. For practically the entire 
period, 700 kc. has been maintained as a clear channel. 
It was specifically so designated by the Commission’s 
General Order 40 of August 30, 1928, and is still so 
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i 

designated in Sec. 116 of the Commission’s regulations. 

October, 1924. The Department of Commence in- 
formally agreed to regard six of the frequencies jin the 
broadcast band (including 690 kc.) as belonging ex¬ 
clusively to the Dominion. This is the beginning of 
the so-called “gentleman’s understanding” between 
the United States and Canada, which was not put in 
writing but which has been scrupulously observed by 
the United States ever since (except for the period 
July 9, 1926—February 23,1927, when radio regulation 
broke down in the United States). See II Jour. Radio 
Law, p. 645, for quotations from hearings held before 
a Special Committee on Radio Broadcasting in Canada 
in March and April, 1932. 

February, 1927. Negotiations were entered info be¬ 
tween the United States and Canada with a view to 
concluding a Treatv covering the allocation of broad- 
cast frequencies. The United States refused to agree 
that Canada should have more than six exclusive fre¬ 
quencies (one of them being 690 kc.), the United States 
to have 77 exclusive frequencies, and 12 frequencies to 
be shared by the United States and Canada. 1 Tlje ne¬ 
gotiations failed because Canada insisted on jmore 
than six exclusive frequencies. II Jour. Radio Law, 
pp. 645-646. Canadian Hearings, pp. 116-117, 11)3. 

April, 1927. Immediately after its creation, thej Fed¬ 
eral Radio Commission recognized the “gentleman’s 
understanding” and notified all broadcasters that un¬ 
der the existing agreement with Canada the saijl six 
channels (including 690 kc.) would not be assigned for 

use bv broadcasters in the United States. First An- 
* 

nual Report, p. 4. 

’ The 12 shared frequencies were of the regional character, each to be 
used bv stations of not more than 500 watts. 


s 


August 30,102S. By its General Order 40, the Com¬ 
mission gave further formal recognition to the 44 gen- 
tleman’s understanding/’ and set aside the said six 

channels as exclusively reserved for Canadian use. It 

* 

also placed a power limitation of 500 watts on the 12 
shared channels (channels used simultaneously by sta¬ 
tions in both countries). Second Annual Report, pp. 
48-49, 6-7. This policy has been adhered to ever since, 
and is still given formal recognition in the Commis¬ 
sion’s Regulations (Secs. 122-124). 

November 10, 1023. WLYY’s power was increased 
to 50 kw., of which 25 kw. was 44 regular” and 25 kw. 
44 experimental.” This was under the Commission’s 
General Order 42 of September 7, 1928, which pro¬ 
vided, in part— 


44 It is ordered, 1. That, except as hereinafter 
stated, no broadcasting station assigned to any 
of the frequencies set forth in subparagraph A of 
paragraph 4 of General Order Xo. 40 be author¬ 
ized to use in excess of 25 kilowatts until further 
order of the commission. 


4 4 2. That, for the purpose of determining by ex¬ 
periment whether interference will result from the 
use of a greater amount of power, the commission 

mav authorize the use of not more than 50 kilo- 
%» 

watts power by any of such broadcasting stations 
for the next license period beginning after the 
date of this order.” (Second Annual Report, pp. 
50-51.) 


This license was successively renewed in the same form 

* 

until the Commission, on January 26, 1932/ issued to 

-The Commission had, in the meantime, issued the set of regulations 
now in effect, removing the “ experimental ’ i restriction on the use of 50 
kw. These Regulations were adopted November 7, 1931, effective Febru¬ 
ary 1, 1932. 
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appellant a license covering the six-months period Feb¬ 
ruary 1, 1932 to August 1, 1932, omitting the word 
“experimental” and unqualifiedly authorizing the use 
of 50 kw. This license has been successively rjenewed 
ever since, and has just recently been renewed Ifor the 
period February 1, 1935 to August 1, 1935. 

May 5,19S2. The Canadian Agreement was entered 
into between the Canadian Minister at Washington 
and the Acting Secretary of State. The provisions of 
the Agreement will be summarized under a later head¬ 
ing. At this point it need only be noted that it in¬ 
creases Canada’s allotment of exclusive frequencies 
(i. e., clear channels) from 6 to 9, and Canada’s allot¬ 
ment of shared frequencies from 12 to 25. T}ie fre¬ 
quency 690 kc. remains, as it had been ever since 1924, 
one of Canada’s exclusive frequencies, and the Cana¬ 
dian Minister’s letter discloses that Canada proposes 
to use it with a 50 kw. station in the Torontp area 
(Notice of Appeal, p. 26). 

June 7 , 1932. The Commission granted to appellant 
a construction permit authorizing appellant to con¬ 
struct a 500 kw. station. The permit contained no con¬ 
dition making it terminable without notice or hearing. 
The application for the permit, dated May 17 f 1932, 
had specified the hours of operation as 1:00 a. m. to 
6:00 a. m. daily and in answering the question “why 
the operation of the station will be in the public con¬ 
venience, interest, or necessity,” had stated: 

“will permit development of more powerful!trans¬ 
mitters and study of service area, fading, interfer¬ 
ence and increase service to public at increased 
powers. ’ ’ 
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The construction! permit was modified several times, 
chiefly by extending the required date of completion. 
The construction was completed in December, 1933. 
Xone of the modifications or extensions contained anv 


condition making the authorization terminable. 

July 1L 1032. The Department of State forwarded 
to the Commission a note from the Canadian Legation 
in Washington expressing the fear that the operation 
of W LAY on 700 kc. with 500 kw. would result in inter¬ 
ference to CFRB (then using 8 kw.) at Toronto and 
stating— 


kk It is considered that the increase in power of 
station AYLAY will tend to aggravate the situation 
and may prove detrimental to broadcasting in 
Canada. I therefore have been instructed to re¬ 
quest that the appropriate authorities of the Gov¬ 
ernment of the United States may be moved to 
transfer Station YYLAY to a channel at least 50 

kiloevcles awav from 690 and from anv other chan- 
• • » 

nel used in the Province of Ontario.'’ 


To quote from the Commission's decision/ 


“The Commission thereupon advised the Secre¬ 
tary of State that it had authorized experimental 
operation only and that regular operation of 
AY LAY during broadcast hours would not be au¬ 
thorized without full investigation.” 


Neither the note nor the reply were brought to appel¬ 
lant ’s attention until after December 13, 1934. 

December 29, 1922. The Commission authorized ap¬ 
pellant for the first time to use its new 500 kw. appara- 


3 It is unfortunate that neither the Canadian note nor the Commission’s 
reply appear in full in the Commission’s decision or elsewhere in the 
record before the Court. It is obvious that the Commission is placing 
its own interpretation on the portions not quoted, and there is reason for 
believing that those portions will not bear out the interpretation. 


tus. The authorization covered a 1/2 hour period* 5:30 


p.111. to 6:30 p.m. December 31,1933, in other words 


l dur¬ 


ing and as part of WLlV’s regular broadcast service. 


re- 
until 


This type of authorization, or “try-out,’’ was 
peated on a number of occasions from then on 
April 17, 1934, at first in the daytime, then extending 
to 8 p.m., and finally, throughout most of March and 
part of April, covering the entire broadcast day jfrom 

' trv- 


6:30 a.m. to 1 a.m. the following dav. These ‘ 
outs” indicated no interference, and there was nojcom- 
plaint of interference either from the Canadian jGov- 
ernment or any one else. (Notice of Appeal, p. p.) 

February . 9 , 1034. The Commission issued to appel¬ 
lant a ‘‘Special Experimental Kadio Station License,” 
authorizing* appellant to operate the apparatus [from 
1 a.m. to 6 a.m. daily under the call letters AV8X(|, for 
experimental and scientific purposes, with power 
ranging from 100 kw. to 500 kw. This license wa|s for 
3 months and has been regularly renewed ever since. 
It is not involved in this appeal. It is not used for 
broadcast service but for obtaining scientific data. 

i 

April 17, .1034. Pursuant to application by appel¬ 
lant the Commission issued to appellant the first [sup¬ 
plementary license of the character involved ini this 
appeal. It was entitled “Special Temporary Experi¬ 
mental Authorization to Broadcast Station.” It cov¬ 
ered the period April 17, 1934 to August 1, 1934 (co¬ 
terminous with appellant’s regular license) ancl au¬ 
thorized appellant to operate WIAY with power oi: 500 
kw. “using the transmitter of AY8X0.” It contained 
the following condition: 

“This Special Temporary Experimental Au¬ 
thorization is granted upon the express condition 
that it may be terminated by the Commission at 
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any time without advance notice or hearing if in 
its discretion the need for such action arises." 


This condition was printed on the form of license used 
and, as counsel for the Commission stated to the 
Court, “is the regular form used for these experi¬ 
mental cases.” 4 * & (Transcript, p. 35.) Appellant had no 
practical alternative to accepting the license with the 
condition included. 

July 31, 1931. Pursuant to application for renewal 
by appellant, the Commission granted a renewal of the 
supplementary license for the period August 1, 1934 
to February 1, 1935 (again co-torminous with appel¬ 
lant's regular license). The renewal license contained 
the same condition as above quoted. 

December 13,\1934. The Department of State for¬ 
warded a further communication from the Canadian 
Legation at Washington/’ The note contained the fol¬ 
lowing : 


“Transmitting conditions were very bad during- 
the spring and summer and no conclusive results 
could be obtained. 

“During the latter part of September, with the 
return of normal fall and winter conditions, the 
interference (between WLW and CFKB) became 


very serious * * *. These results showed conclu¬ 
sively that with station WLW operating with 500 
kilowatts, the service area of the Toronto station 
was reduced to little more than the Citv of To- 
ronto itself, and 50 miles out the signals from To¬ 
ronto were completely obliterated * * *. I have 

been instructed bv the Secretary of State for Ex- 

% *■ 


4 With the exception of one word, the word “ experimental,’ ’ it was 

inserted in the condition in typewriting so ns to make the language of 
the condition conform to the title of the instrument. 

& Again it is unfortunate that the note and the reply thereto are not, 
reproduced in full in the record. 
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ternal Affairs of Canada, in bringing this ijnatter 
to your attention, to request that appropriate 
steps be taken by the Government of the United 
States to clear the interference thus caused to 
Station CFR B in Toronto by Station AVLjAV in 
Cincinnati. ” 

To quote from the Commission's decision, 

‘‘On December 21, 1934, the Chairman of the 


Commission acknowledged the eommunieat 
the Secretary of State and referred therein 
tion taken bv the Commission.” 


on of 
to ac- 


r l his action is shown by a minute appearing in full in 
the Commission's decision. In substance the minute 
states that ! 

“Upon consideration of the protest of thej Gov¬ 
ernment of Canada the Commission * * * directed 

the Secretary* to notify the Croslev Radio Cor- 
• 

i)oration by letter that said Special Temporary 
Experimental Authorization will be cancelled, upon 
its termination in accordance with its express pro¬ 
visions, at 3 a. m., Eastern Standard Time, Feb¬ 
ruary 1, 1935. | 

“The Secretary is hereby instructed to notify 
The Croslev Radio Corporation, Station LAV, 
that any application for like additional Special 
Experimental Authority, to receive the considera¬ 
tion of the Commission, shall contain the following 
specifications * * 

The specifications were that the use of 500 kw. sjiould 
be limited to daytime unless appellant should, prior to 
February 1,1935, install a radiating system (i. e. direc¬ 
tional antenna) delivering only the equivalent of 50 kw. 


c In this c'oiitiec'tion i ‘ Secretary ’ ’ means, of course, the Secretary of 
the Commission, not the Secretary of State. 


14 


to the Toronto area, and should make and report meas¬ 
urements showing that this had been successfully done, 
to the Commission. 

January 20, 1935. The Commission made public its 
decision of January 25, 1935, by which, without notice 
or hearing*, it denied appellant’s application for re¬ 
newal of the supplemental license so far as nighttime 
use of 500 kw. was concerned. After being* notified of 
the Commission's action of December 21, 1934, appel¬ 
lant had ascertained after careful investigation that it 
was neither practical nor feasible to employ the sug¬ 
gested directional antenna (for reasons set forth in 
the Notice of Appeal, pp. 5-6). Appellant promptly so 
advised the Commission and thereafter, on January 14, 
1935, filed the renewal application. 


III. THE CANADIAN AGREEMENT IS NOT A 
PART OF THE LAW OF THE LAND. 

(a) The Agreement is Invalid. 

Art. VI, Clause 2, of the Constitution provides, in 
part— 

“This Constitution, and the Laws of the United 
States which! shall be made in Pursuance thereof; 
and all Treaties made, or which shall be made, un¬ 
der the Authority of the United States, shall be 
the supreme law of the Land * * 

Art. II, Sec. 2, Clause 2, of the Constitution pro¬ 
vides, in part— 

“He (the President) shall have Power, by and 
with the Advice and Consent of the Senate, to 
make Treaties, provided two thirds of the Sena¬ 
tors present concur * * V’ 
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The State Department was not authorized to enter 
into the Canadian Agreement bv anv Act of Congress. 
Congress (both Houses) must confer such authority by 
statute, and the statute must be approved by the Pres¬ 
ident. The authority thus conferred must be limited 

* 

by some intelligible legslative standard prescribing 
when, under what circumstances or in what cha racter 
of cases such agreements may be concluded. !“The 
point is not one of motives but of constitutional au¬ 
thority, for which the best of motives is not a substi¬ 
tute.” Panama Refining Co. v. Ryan, 79 L. edl 223; 
see Field v. Clark, 143 U. S. 649. j 

Moreover, the Senate cannot authorize the making 
of international agreements by an executive or admin¬ 
istrative official simply by giving its advice anc con¬ 
sent to a treatv. Extensive search of the authorities 

* 

fails to reveal anv holding that the Executive can con- 

v o 

elude Executive Agreements, with the same foijce of 
law as a treaty, under a general treaty, e. g., gs the 
Madrid Convention. Such a holding would se^m to 
be counter to the undisputed rule that courts will not 
enforce provisions of treaties which are not selj:-exe- 
cuting. Rossean v. Brown, 21 App. D. C. 73; floster 
v. Nielson, 2 Pet. 253. 

Even if we assume that an executive agreement may 
be concluded bv virtue of authortv in a general treatv, 
this was never given. 

In its decision the Commssion justifies the Canadian 
Agreement under the following provision in the Gen¬ 
eral Radio Regulations annexed to the Madrid Con¬ 
vention, signed December 9, 1932, and proclaimed by 
the President June 27, 1934 (Art. VII, Sec. 5,j par. 
3b): 
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“The Administrations of any region mav, in 
accordance with Article 13 of the Convention, con¬ 
clude regional arrangements regarding the alloca- 
tion either of frequency bands to the services of 
the participating* countries, or of frequencies to 
stations of these countries, and concerning the 
conditions for the use of the waves so assigned/’ 

Since this was subsequent to the Canadian Agreement, 
it cannot be used to justify it. The Commission orig- 

inallv rested its contention on the use of the word “ad- 

* 

ministrations” in the above-quoted provision as au¬ 
thorizing the executive or administrative officials to 
enter into regional agreements independently of (lie 
President and the Senate but in oral argument, counsel 
for the Commission fell back on the International Ra- 
diotelegTaph Convention of 19*27, which had previously 
been in force. It contained no provision correspond¬ 
ing to that above quoted. It did contain the following 
(Art. XIV of the Convention)— 

“The contracting Governments reserve for 
themselves and for private enterprises duly au¬ 
thorized by them the right to make special ar¬ 
rangements on matters of service which do not 
interest the Governments generally. These ar¬ 
rangements, however, must be in conformity with 
the Convention and the Regulations annexed 
thereto so far as concerns the interference which 
their execution might produce with the services 
of other countries.” 

This was reproduced, in substance, in Art. XIII of the 
Madrid Convention. It should be noted that the reser¬ 
vation of power is to the “contracting Governments” 
rather than to the respective “administrations.” 

A treaty provision to be self-executing must lay 
down a rule of action which the courts can enforce. 
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The provision relied upon by the Commission tjo sup¬ 
port its decision is a reservation by the contracting 
parties of the right to make special arrangements. It 
is merely a reservation of authority, looking \o lhe 
future. It is not self-executing nor capable of | being 
enforced in any way, and Congress has never exacted 
legislation authorizing the making of such arrange¬ 
ments. In a word, the Canadian Agreement is sup¬ 
ported neither by treaty nor by statute. It is a prac¬ 
tical nullity so far as its legal effect can be gauged. 


(b) The Agreement Cannot be Construed to Deprive 
Appellant of Fundamental Rights. 

Even a fugitive from a foreign countrv is entitled 
to a hearing in American Courts on the validity of 
his extradition and is given an opportunity to produce 
evidence in refutation of the charges against hiijn. In 
re Kelly, 25 Fed. 268. Certainly, therefore, it ejannot 
be successfully contended that a citizen may lj>e ad¬ 
judged guilty of violating the provisions of a treaty 
upon the ex parte representations of a foreigi) gov¬ 
ernment, without being tried for the offense und^r do¬ 
mestic law. Fundamental guaranties cannot be 
abridged by the treaty making power. Downes t). Bid- 
well, 182 U. S. 244. 

The protest of the Canadian Government cannot de¬ 
prive an American citizen of the rights provided by 
law for the determination of his case. The Necfc, 138 
Fed. (D. C.) 144, 148. 

“The government, including the courts, exists 
for the benefit of the people who constitute the 
body politic, and every citizen has an absolute 
right to invoke the justice of the country through 
the established tribunal in the manner prescribed 
by general rules.’’ 


IS 


The Canadian Agreement cannot serve to deprive 
appellant of its rights acquired under the Communica¬ 
tions Act, or to deprive this court of its appellate juris¬ 
diction over decisions of the Commission. See, the 
Falls of Keltic, 114 Fed. (D. C.) 357, 358: 


“The executive and legislative branches of the 
government have no power to remit cases of ad¬ 
miralty and maritime for adjudication to any tri¬ 
bunal other than a court established and organ¬ 
ized pursuant to the constitution, * * ' and. a 
fortiori, no citizen of this countrv, having a cause 
cognizable in a court of admiralty, can be re- 
quired by any law or treaty to seek an adjudica¬ 
tion thereof in a foreign countrv, nor be denied 
the right to invoke the jurisdiction of the courts 
especially established pursuant to the constitution 
for the purpose of rendering justice in such 


cases. 




Even assuming the semblance of validitv for the 
Canadian Agreement it cannot be considered as over¬ 
riding or superseding the Communications Act of 1934 


so far as provision is made in that Act for notice and 
hearing. The requirements of Section 309(a) and 31- 
(a) are unequivocal as to the necessity for notice and 
hearing before denying or revoking any license (see 
Appellant’s Memorandum Brief of Points and Author¬ 
ities) and nothing contained in the Canadian Agree¬ 
ment or Madrid Convention could have any effect there¬ 
on since the Communications Act is itself the last ex¬ 
pression of the national will. So far as a newly en¬ 
acted statute fails to conform with an existing treatv 

4’ 


the Court is bound to follow the later statutory enact- 

* 


ment. “If there be any conflict between the stipula¬ 
tions of the treaty and the requirements of the law, 
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the latter must control.’ 7 Whitney v. Robert sbn 9 124 

U. S. 190. 


(c) Analysis of Cases Cited in Commission Bfief. 

The authorities relied upon by the Commission do 
not concern the points at issue in tins case, i They 
neither support the juridical validity of the Canadian 
Agreement, nor do they support the proposition that 
Executive agreements, following general treaties, have 
the force of law in national courts. Not a singjle case 
is cited in the Commission’s brief where this proposi¬ 
tion is even mentioned. The cases of Missouri t\ Hol¬ 
land, 252 U. S. 416 (affirming U. S. v. Samples, 2;l8 Fed. 
479, also quoted) and Holmes v. Jennison, 1 14 Pet. 
540, deal solely with the division of powers between 
the national government and the individual stages re¬ 
specting treaties. This question is not presented by 
the instant case. 

The authorities quoted in the Commission’s brief 
(p. 6) on the general character of treaties are used 
without distinguishing between their meaning in in¬ 
ternational law and their meaning in domestic courts. 
It should be pointed out that in the United States, in¬ 
ternational agreements are of two kinds, namely, 
approved by the Senate, which are treaties, and 


i those 
those 


not approved by the Senate, which are merely Execu¬ 
tive agreements. This distinction is clearly brought 

Moore 
in 20 


cut in the full statement of John Bassett 
quoted only in part in the Commission’s brief) 
Pol. Sci. Quart. 382: 


“In the jurisprudence of the United States, 


however, the term ‘treaty’ is properly to 1 


1 It is observed in passing that no decision was rendered in t 
the Court being equally divided. 


e lim¬ 


ns case, 
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it eel * * * to agreements approved by the Senate. 
Such an agreement mav be and often is denoni- 
inated a ‘convention,’ and perchance might be 
called a ‘protocol'; but it is also, by reason of its 
approval by the Senate, in the strict sense a 
‘treay,’ and possesses, as the product of tlie 
treaty-making process, a specific legal character. 

* “ In this respect the legal system of the United 
States differs from that of most other govern- 
ments, under which a ‘treaty,’ although it repre¬ 
sents a binding international compact, becomes le¬ 
gally operative upon courts and individuals only 
when the legislature adopts ii and enacts it into 
law.” 


This distinction is also accepted in the State Depart¬ 
ment’s Pub. Xo.'237, p. 9, on Treaties and Other In¬ 
ternational Acts of the United Slates. 


Executive agreements, not ratified by the Senate, 
have been variously classified (see James F. Barnett, 
International Agreements without the advice and con¬ 
sent of the Senate, 15 Y. L. J. 18 and 63). One group 
is agreements authorized by Act of Congress, e. g., 
postal conventions, tariff agreements, etc. Field v. 


Clark, 143 U. S. 649, Hampton v. U. S., 276 U. S. 394, 
and U. S. v. Eighteen Packages of Dental Instru¬ 


ments , ( " ) 


222 Fed. 121, are cited in the Commission’ 


s 


brief (pp. 7, 8). In all these cases a statute of Con¬ 
gress expressly authorized the Executive to conclude 
certain agreements pursuant to a clearly defined legis¬ 
lative standard. But no statute has ever been enacted 
bv Congress authorizing the Executive to conclude the 
Canadian Agreement, and therefore the above cases 
cited by the Commission are obviously inapplicable. 


(2) The decision quoted from was reversed on appeal. (230 Fed. 564) 
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The ease of U. S. v. Ferreira, 13 How. 40, is| relied 
upon for the proposition that power can be delegated 
by treaty to the Executive. (Com. brief, p. 8p No 
support for this statement can be found in the decision. 
On the contrary, the Court expressly holds that die au¬ 
thority of the tribunal to hear the claims, and the 
power of the Secretary of the Treasury to pay! them, 
was conferred by the Acts of Congress (not by the 
treaty), and that they were not empowered to go be¬ 
yond the provisions of the Acts (to carry the treaty 
into execution) even though greater rights were 
granted under the treaty. In its opinion (p. 46) the 
court states: 

“But when that tribunal was appointed; it de¬ 
rived its whole authority from tlie law creating it, 
and not from the Treaty; and Congress had the 
right to regulate its proceedings and linp.it its 
power; and to subject its decisions to the control 
of an appellate tribunal, if it deemed it advisable 
to do so. 

“Undoubtedly Congress was bound to provide 
such a tribunal as the Treaty described, put if 
they failed to fulfill that promise, it is a qijestion 
between the United States and Spain. Tl|ie tri¬ 
bunal created to adjust the claims cannot cjhange 
the mode of proceeding or the character in which 
the law authorizes it to act, under any opinion it 
may entertain, that a different mode of proceed¬ 
ing, or a tribunal of a different character, would 
better comport with the provisions of the Treaty. 
If it acts at all, it acts under the authoritv of the 
law and must obey the law.” 
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(d) The Commission’s Construction of the Agreement 
Derrogates from the Communications Act of 1934. 


The Commission's entire argument is premised on 
ilie false assumption that any agreement entered into 
by the executive department with a foreign govern¬ 
ment has the same status as a treatv. This is dis- 
tinctlv not the law. The term treatv is limited to agree- 
ments approved by the Senate (See cases supra: 
Moore, supra). 

Congress in passing the Communications Act of 
1934 recognized that radio treaties might be entered 
into affecting the status of licensees under the Act. 
By Section 312(a) of the Act it provided that 


“Anv station license mav be revoked 

* • 

for failure to operate substantially as set forth 
in the license, or for violation of or failure to ob¬ 
serve any of the restrictions and conditions of this 
Act or of any regulation of the Commission au¬ 
thorized bv this Act or by a treaty ratified by the 
United States * * V r 


Sec. 312 (b) also provides: 

“Anv station license 
bv the Commission * * 


if 


sions 


* # 


may be modified 
■ K * the provi- 


of anv treatv ratified bv the United 


States will be more fully complied with.” 


In either of i the above described proceedings, 
whether for revocation or modification of license, the 
Commission is required to afford a licensee notice and 
hearing. Moreover in both Sec. 312 (a) and Sec. 312 
(b) the word treaty is used in the strict sense as limited 
to compacts approved by the Senate, and the words 
“ratified by the United States” compels this conclu- 


23 


sion. It is not and could not be contended by th<b Com- 

v i 

mission that the Canadian Agreement was “ratified 
by the United States” or that appellant was given no¬ 
tice of revocation or proposed modification with an 
opportunity to be heard thereon. Moreover, Action 
312 is a complete answer to the Commission’s charge 
that appellant’s alleged violation of a treaty was a 
political question because the Act accords appellant, as 
a station licensee, the right to notice and hearing 
when charged witli a treatv violation, and clonfers 
jurisdiction as well as a duty upon the Commission to 
determine the question, under the procedure pre¬ 
scribed, as to whether appellant’s station is beijig op¬ 
erated in violation of the treatv. 


IV. PROPERLY CONSTRUED THE CANADIAN 
AGREEMENT DOES NOT FORBID THE AL¬ 
LEGED INTERFERENCE. 

I 

Under this heading it will be assumed that the Ca¬ 
nadian Agreement has the force and effect of a treaty, 
as contended bv counsel for the Commission. 

The provisions of the Agreement will not bear the 
interpretation placed upon them by counsel, either con¬ 
sidered bv themselves or considered in the light of the 
circumstances leading up to the making of the Agree¬ 
ment. 

(a) The Provisions of the Agreement. 

The portion of the letter of the Canadian Minister 
relevant to this case is as follows: 

I 

“I have the honour to inform you that the Cana¬ 
dian House of Commons recently appointed a com¬ 
mittee to enquire into the whole position of Iradio 


i 
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broadcasting in Canada. This committee lias under 
eonsideratioij a technical scheme for broadcasting 
in Canada which it is considered will provide satis¬ 
factory coverage in the chief population areas 
throughout the Dominion and at the same time 
make provision for the community service that 
may be desired. This scheme is divided into two 
distinct parts: 


“(a) A chain of high-power stations, operating- 
on clear channels, and located at suitable 
intervals across Canada; 


“(b) A number of low-power stations of very 
limited range, operating on shared chan¬ 
nels, and located as required for commu¬ 
nity service." 


» # 

The letter went on to sav that “if this scheme re- 
eeives the approval of Parliament, it is proposed to 
use 50 kw. stations" on five of the frequencies at cer¬ 
tain places and, on the other four frequencies, “Canada 
would reserve the right to increase the power of the 
stations ‘ ‘ ' to 50 kw. each, should such increase be¬ 
come necessary.’ 7 This comprises the “chain of high- 
power stations” above mentioned. 

The letter goes on to sav— 


“The committee, in addition to considering the 
power required, propose the following channels as 
suitable for the main stations: 


“Toronto area (50 k.w.) .690 K. C. 

“In order to ensure satisfactory local broadcast 

•f 

service throughout Canada, it is proposed that 
stations, limited to a maximum power of 100 
watts, be erected where necessary, and that they 
should be operated on shared channels. It is con- 
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sidered that one hundred or more such stations 
may eventually be required in Canada, aijd that 
twenty channels should be available for this type 
of service. In establishing such stations, itjis pro¬ 
posed to maintain the same geographical Repara¬ 
tion between Canada and United States stations 
as is maintained between United States stations 
of the same power. 

“Due notification would, of course, be given of 
the effective dates of any changes in the present 
operation to conform with the above plan.’’ 

The nine frequencies on which 50 kw. stations were 
to be placed, immediately or eventually, were the six 
exclusive frequencies (including 690 kc.) which Canada 
had had since 1924, and three others, 540 kc., 1C>50 kc., 
and 1100 kc. The latter two had theretofore bcjen ex- 
clusivelv used in the United States as clear channels. 
540 kc., being just outside the broadcast band, hail been 
used bv United States governmental services. 

In addition, it will be seen from a reading f>f the 
entire agreement, that in lieu of the use of the 12 
shared channels for regional and local stations, Canada 
asked for the shared use of 27 channels, 7 for stations 
of 500 watts to 1 kw. and the rest for 100 watt stations. 

It is clear, therefore, what was meant bv the closing 
paragraph of the Canadian Minister’s letter, as fol¬ 
lows: 

“I shall be obliged if vou will inform me at vour 
earlv convenience whether the United States au- 
thorities can make the necessary readjustments so 
that these channels will be available for effective 
use in Canada.” 

In reply the Acting Secretary of State said (so far 
as relevant to this case)— 
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4 ‘You inquire whether the authorities of the 

United States can make the readjustment neces- 

sarv to render certain channels available for ef- 
* 

fective use in Canada. 

“In reply, 1 am glad to inform you that as no¬ 
tice is given'from time to time of the dates of 
changes to be made in the present operations of 
Canadian broadcasting stations to conform to the 
plan sot out. this Government will be glad to make 
the necessary readjustments." 


From the foregoing it is clear that— 

1. The Agreement did not, and was not intended to, 
effect anv change in the status of 690 kc. which re- 
mained, as it had been since 1924, a Canadian exclusive 
frequency. 

2. The Agreement did not, and was not intended to, 

O' 7 

effect anv change in the status of 700 kc. which re- 

» V 

mained, as it had been since the advent of broadcast¬ 
ing, an exclusive frequency of the United States. 

3. The Agreement did not, and was not intended to, 
place any power restrictions on the exclusive frequen¬ 
cies of either Canada or the United States. 


4. The Agreement does not, from beginning to end, 
mention the word “interference,” and neither ex¬ 
pressly nor impliedly deals with interference on adja¬ 
cent frequencies. 

5. Nowhere in the Agreement does the United States 
undertake to maintain the mileage tables contained in 
the Commission's Annual Reports as against Canadian 
stations. There is no reference to the tables in the 
Agreement. Canada merely undertakes, in connection 
with its proposed 100-watt stations on 20 new shared 
channels, 


“to maintain the same geographical separation 
between Canada and United States stations as is 
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maintained between United States stations of the 
same power.” 

This refers to actual separations, which are greatly 
less than the theoretical separations recommended in 
the tables. 

6. By the Agreement, the United States unde "takes 
merely to “make the necessary adjustments” so that 
the three new exclusive or clear channels, and the 15 
additional shared channels “will be available for ef¬ 
fective use in Canada.” 

Any other interpretation than the foregoing conflicts 
with the plain language of the letters, is contrary to 
common sense, and does extreme violence to the gen¬ 
erally known intention of the parties. 

(b) The Circumstances Leading Up to the Agreement. 

The Canadian Agreement resulted from efforts bv 
Canada during a period of over nine years to g^t ad¬ 
ditional exclusive frequencies, i. e., clear channels. The 
history of the matter appears in portions of the Min¬ 
utes of Proceedings and Evidence of the Special Com¬ 
mittee on Radio Broadcasting, in March and April, 
1932 (summarized, with excerpts, in II Jour . | Radio 
Law, pp. 640-646, also 596-599). 

In May, 1923, the United States allotted to its own 
licensees practically every frequency in the broadcast 
band, and in so doing duplicated the channels already 

in use bv Canadian stations. As a result the traiksmis- 
%> 

sions of practically every one of the Canadian stations 
were subject to severe interference. 

This unsatisfactory state of affairs was relieved in 
October, 1924, when the Department of Commerce 
agreed lo regard six of the channels (including 6^0 kc.) 
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as belonging exclusively to Canada, and certain other 
channels as shared channels. 

In February, 1927, negotiations were entered into 
with a view to concluding a treatv covering the alloca- 

c? • o 

tion of the broadcast frequencies between the two coun¬ 
tries. The United States representatives insisted on 
an allocation on the basis of 77 exclusive frequencies 
to the United Sthtes, 6 to Canada, and the remaining 
12 to be shared (at the time the total was 95, since 1500 
kc. was not used for broadcasting*). The negotiations 
failed because, a.s stated bv the Canadian Director of 

Radio of the Marine Department in his report, 

» 

* ' they (shared frequencies) cannot take 

the place of exclusive waves in the national lay¬ 
out which the Canadian representatives foresee 
will be necessary for this country, as it develops, 
in the course of the next few years. 

“It is obvious that with six exclusive waves it 
is not possible to build up an organization of high 
power stations adequate to cover this Dominion 
from the Atlantic to the Pacific, and that such an 
organization will be demanded in the not far dis¬ 
tant future is becoming increasingly evident 
# * # 


The steps taken by the Federal Radio Commission to 
protect the six exclusive and the 12 shared channels 
have been summarized under Point II of this brief. 

In December, 1928, Canada registered its dissatis¬ 
faction over the division of frequencies with the In¬ 
ternational Bureau at Berne, Switzerland, notifying 
all other countries. 

In 1929, the Report of the Royal Commission on 
Radio Broadcasting, dated September 11, 1929, was 
made, commonly known as the Aird Report, in which 
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the inadequacy of Canada’s share of the broadcast 
band was again mentioned. j 

On March 2, 1932, the Canadian House of Corpmons 
adopted a resolution appointing a Special Committee 
to consider the Aird Report and, among other [things 

“To advise and recommend a complete technical 
scheme for radio broadcasting for Canada, iso de¬ 
signed as to ensure from Canadian sources as com¬ 
plete and satisfactory a service as the present de¬ 
velopment of radio science will permit.’’ 


It held hearings from March 8, 1932, to Apjril 21, 
1932, at which a large number of witnesses were 
heard. The transcript of proceedings and evidence 
was printed, in a volume of 728 pages. The Special 
Committee made its report on May 11, 1932, jusj after 
it had been assured (through the Canadian Agreement 
of May 5, 1932) that its plan could be carried ouj; with¬ 
out objection from the United States. 

i # 

The plan recommended by the Special Committee 
was the same as that described in the Canadian Minis¬ 
ter’s letter, and, in important respects, the language of 
the letter and of the report was identical. It necessi¬ 
tated nine exclusive or clear channels. Over and over 
again, in the testimony heard by the Committee, the 
need for additional exclusive frequencies had been 
stressed. For example, Lt. Col. Steel, their technical 
advisor to the Special Committee and now a m[ember 
of the Canadian Radio Commission, in arguing that 
Canada should have more than six exclusive channels, 
testified: j 

“We might establish it pretty well as a fa|et that 
everything from a 5-kilowatt station up, in order 
to give good service, you have to have a clear 

channel. It cannot possibly give the ver^ 7 best 

! 
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service unless it has a clear channel. 
Hearings, p. 117).” 


(Canadian 


Lt. Commander Edwards, 


Director of Radio, testi¬ 


fied: 


“Our trouble is to take care of high-power sta¬ 
tions * " If the system is going to be high- 

power we will want an exclusive channel for each 
station. Generally speaking, for every real high- 
power station of the order of 50 kilowatts we will 
want one channel free from interference from 
Mexico, Cuba or the United States. If you decide 
on seven stations then vou will want seven chan- 
nels. 


“We want more high-power channels, we want 
a certain number of exclusive clear channels in 
Xorth America to take care of our high-power 
stations (Canadian Hearings, pp. 113-4: see also 
p. 117).'” 


As the result of the Report of the Special Commit¬ 
tee the Canadian Parliament enacted the Canadian 
Radio Broadcasting Act of 1932, which became law on 
May 26, 1932. 


V. THE QUESTIONS 0? LAW AND OF FACT PRE¬ 
SENTED BY THE CANADIAN AGREEMENT 
IN THIS CASE ARE NOT “POLITICAL” 
QUESTIONS, BUT ARE SUCH AS MUST BE 
DETERMINED AFTER NOTICE AND HEAR¬ 
ING, BY THE COMMISSION SUBJECT TO RE¬ 
VIEW, ON APPEAL, BY THIS COURT. 


(a) Questions of Law. 

The question of law presented in this case by the 
Canadian Agreement (if we assume that it has the force 


and effect of a treaty) is as to the proper construction 
ot its provisions: Does it forbid the interferenlce al¬ 
leged to be caused by the nighttime operation of WLW 
with 500 kw., with CFRB at Toronto, Canada! ! This 

7 I 

question resolves itself into two further questions: 

(I) Does the Agreement impose any restriction 
whatsoever on tne l nited States with retail'd to 
the power used on 700 kc. or any other exclusive 
channel of the United States? 

(-) it* it does, does this restriction extend so as 
to forbid (a) normal interference to be expected 
between any two stations on adjacent frequencies, 
or (b) interference due to the failure of the com¬ 
plaining station to keep abreast of scientific and 
technical progress, or, in this particular case, to 
use the power of 50 kw. contemplated for it iln the 
Canadian plan? 

Counsel for the Commission contends that these 
questions are “political” questions on which the action 
of December 21, 1934, of the Commission (communica¬ 
ted to Canada via the State Department) is conclusive 
on the Court. 1 Such is not the law. It is well settled 
that the construction of treaties including questions as 
to their validity and existence is a question for the 
courts to determine. Wilson v. Wall, 6 Wall. S3; U. S. 
v. Rauscher, 119 U. S. 407. 

The cases of Castro v. De Unarte, 16 Fed. 93, and 
Sullivan v. Kidd, 254 U. S. 433, are cited in the Com¬ 
mission's brief for the proposition that the construc¬ 
tion of a treaty by the Executive is entitled to threat 
weight in a judicial proceeding. We can concede! this 


1 Let it be noted that no letter or other communication of the 


Department appears in the record; also, that the Commission’s action 
of December 21, 1934, contains no assurance or promise of any character 
to Canada. 


State 
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to be a fair statement of the law but it is equally true 
that before entitling it to respect, the executive inter¬ 
pretation must be consistent with the treaty. The 
executive construction is not conclusive (Charlton v. 
Kelly, 22!) U. S. 447, 468) since “the construction of 
treaties is the peculiar province of the judiciary.” 
{Junes e. Meekan. 175 U. S. 1, 32.) 

Executive construction of an invalid law cannot 
make it constitutional, nor can such construction of a 
so-called executive agreement, i. e. f not ratified bv the 

Senate, elevate it to the status of a treatv or make it a 

*• 

rule of action for the courts. J. Rebas K . Hi jo v. U. S., 
1 Porto Rico Fed. Rep. 71. In the latter case an ex¬ 
ecutive agreement was entered into to terminate the 
with Spain and was held to be without legal effect 
and that such authoritv had to be exercised bv treatv. 


(b) Questions of Fact. 

What questions of fact are involved depends on the 
interpretation given to the Canadian Agreement. 
Given the interpretation most favorable to the Com¬ 
mission's contentions (and to the Canadian Govern¬ 
ment), it presents the following issues of fact— 


1. Does the nighttime operation of WLW with 
500 kw. cause interference with CFRB, Toronto, 
now operating nominally with 10 kw.? 

2. Is thh interference (in Canada, not in the 
United States) greater than is normal between two 
stations operating on adjacent frequencies? 

3. Does the interference occur within the area 
which otherwise is now efficiently served bv 
CFRB? 

4. Is the interference due to inefficient opera¬ 
tion of CFRB, e. g., its failure actually to use more 
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than slightly over 2 k\v.; is it due to CFRB’sj fail¬ 
ure to use 50 k\v. as contemplated in the Canadian 
Agreement ! j 

I 

Counsel contends that any inquiry into these Ques¬ 
tions oi fact is likewise foreclosed by the Conpnis- 
sion’s action of December 21, 1934; that thesej are 
“political questions”; and that consequently a hearing 
would be futile, no matter what evidence is produced. 

Appellant has no quarrel with the contention that 
political questions are pre-eminently the function of 
the political department of the government. It [sub¬ 
mits, however, that no such question is involved jiere. 
The two cases, Williams v. Suffolk Ins. Co., 13 Pet. 415, 
and Oetjeu r. Central Leather Co., 246 U. S. 297, relied 

on bv the Commission in its brief merely hold that 
* •' 

certain questions, i. e., boundaries and de jure gov¬ 
ernments of foreign countries, are political masters 
which the courts will not consider independent oi the 
executive. And it is only in situations of a similar na- 
ture that the courts have recognized a political ques¬ 
tion. For example, what constitutes a republican form 
of government, Luther v. Borden, 7 How. 1; what con¬ 
stitutes invasion or rebellion, Martin v. Mott, 12 
Wheat. 19; what territory belongs to the United States, 
.Jones v. U. S., 137 U. S. 202; determination of boun¬ 
daries, r. S. r. Reynes , 9 How. 127; In re Cooper, 138 
U. S. 404; recognition of foreign governments ( de jure 
or de facto), Gelslon v. Hoyt, 3 Wheat. 246; U. S. v. 
Texas, 143 U. S. 621; Capacity of foreign governments 
to contract, Clark v. Braden , 16 How. 635; Terlindqn v. 
Ames, 184 U. S. 270—are regarded as political ques¬ 
tions and not subject to inquiry. It can scarcely 1 be 
controverted that the questions presented by the Cana¬ 
dian Agreement are of an utterly different nature and 
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not susceptible to the same classification. In none of 
the foregoing cases is there anvthing indicating that a 
complaint filed through the Canadian Legation with re¬ 
spect to an alleged violation of the Canadian Agree¬ 
ment raises a political question which the courts of this 
country are foreclosed to consider. 

The Commission further cites the case of the Adri¬ 
atic, 258 Fed. 902, as authority for the suggestion that 
the tacts stated in the protest of Canada are binding 
and conclusive upon the Commission and this Court. 
The full text of the protest is not before the court, but 
judging from the excerpts contained in the Commis¬ 
sion's decision, the facts stated are neither conclusive 
upon the court as a matter of law or within the rule of 
The Adriatic (supra). In that case a British vessel, 
owned by British subjects, was requisitioned by the 
British Government in its own proceedings certified by 
the British Ambassador. The act of the requisition 
was a matter of record, and its effect a matter of Brit¬ 
ish concern. The court in that ease decided “the courts 
of one independent government will not sit in judg¬ 
ment on the validitv of the acts of another done within 

•• 

its own territorv.” A whollv different situation is 
presented in this case where the Canadian protest al¬ 
leges* that a citizen of the United States is violating 
a treaty and that such violation is occurring in the 
United States. This is a question which the citizen is 
entitled by law to adjudicate. 


VI. CONCLUSION. 

Unless appellant is able to obtain relief from this 
Honorable Court it is without remedy in any other 
forum. It is faced with the anomalous situation of hav¬ 
ing a powerful agency of the United States govern- 
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ment urging that the interests of Canada and ofj indi¬ 
vidual Canadian broadcasters be favored to the (great 
injury and prejudice of citizens of the United Spates. 

If the Commission’s interpretation of the so-called 
Canadian Agreement is correct, the broadcast struc¬ 
ture of the United States can be virtually destioved 
over night by a very simple device, namely, the .com¬ 
plaint of a foreign government. Broadcasters iiji this 
country face the continuous hazard of being pujt out 
of business through the assertion of anv alleged griev- 
ance by foreign interests. Let a protest be filed 
through our State Department and Americans will 
soon be dancing to Canadian tunes. 

In a word the Commission has put itself on record 
in a fashion most inimical to the United States, and 
in such a. wav as will handican us in all future nesotia- 

* jL v_ 

tions unless negatived bv this Court. One of our lead- 
ing authorities on International Law has aptly ex¬ 
pressed the danger of such a situation as follow^: 

“Under the Constitution there appears to be no 
way in which to deter the political department of 
the Government from giving expression to a jview 
as to policy or law, which, regardless of the form 
it assumes, may present a grave obstacle when 
subsequently, in the course of diplomatic negotia¬ 
tion, or of an arbitral adjudication, the United 
States deems it of highest importance to pursue 
a different course. For that reason, it may be 
fairly doubted whether the present practice 
whereby tlie President agrees, without the ap¬ 
proval of the Senate, to understandings or decla¬ 
rations of vast import, serving both to furthei’ the 
political aspirations of other States and to weaken 
proportionally the subsequent influence of! the 
United States as a deterrent, is to be regard eld as 
advantageous to the nation.” (Hyde, International 
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Law, chiefly as interpreted and applied by the 
United States, p. 33, n. 2.) 

Counsel for the Commission has indicated in argu¬ 
ment before this Court that a hearing before the Com¬ 
mission might be of no avail; that in his judgment the 
matter was predetermined regardless of the proof of¬ 
fered, and that so far as a final decision was concerned, 
the case waspnoot. With this attitude appellant can 
neither concur nor sympathize. It regrets that the ad¬ 
vocacy of the government is so vigorous as to attempt 
to block recourse to the courts, even though evidence 
were submitted in support of appellant’s contentions. 

We ask, therefore, that this court grant the relief 
prayed for in the petition for stay order. 

Respectfully submitted, 


Crosley Radio Corporation, 

By : Louis G. Caldwell, 

Arthur W. Scharfeld, 
Donald C. Beelar, 
Attorneys for Appellant. 



